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HUKUKI BILGILENDIRME REHBERI

GIRIS
Degerli Dostlarimiz ve Miivekkillerimiz,

Cumhuriyet tarihimizin en biiylik felaketi olarak

nitelendirilen =~ Kahramanmarag-Pazarcik  depremi
neticesinde 13,5 milyon vatandasimizin yasadig 10 ili
dogrudan etkilenmis olup milli servetimiz olan binlerce
bina yikilmis, on binlerce bina da agir hasar almistir.
Depremin halkimiz iizerinde biraktigi maddi ve manevi
zararlarin bilangosu her gecen giin daha net gozler
ontine serilirken igerisinde bulundugumuz duruma
kars1 hukuk nezdinde sorumlularin ve sorumluluklarin

tespiti dnemlidir.

En basindan beri tim gelismeleri yakindan takip
ediyor, miivekkillerimize bildiriyoruz. Asagida
bagvurulabilecek hukuki yollart sizler icin 6zetleyip
kategorilere ayirdik.

Uygulanabilir Tiirk hukuku mevzuati:

e 634 sayili Kat Miilkiyeti Kanunu (“KMK?”)

e 6305 sayili Afet Sigortalar1 Kanunu (“ASK™)

e 6098 sayili Tiirk Bor¢lar Kanunu (“TBK”)

e 6502 sayili Tiiketicinin Korunmast Hakkinda
Kanun (“TKHK”)

e 06306 sayili Afet Riski Altindaki Alanlarin
Doniistiiriilmesi Hakkinda Kanun

e Yangm Sigortas1 Genel Sartlart
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ABOUT EARTHQUAKE

INTRODUCTION
Dear Friends and Clients,

As a result of the Kahramanmaras-Pazarcik
earthquake, which has been described as the worst
disaster in our Republic's history, ten provinces with
13.5 million citizens were directly affected, and
thousands of buildings, which are our national wealth,
were destroyed or severely damaged. While the
balance sheet of the material and moral damages left
by the earthquake on our people becomes clearer by
the day, it is critical to determine who is responsible
and liable under the law for the situation we are in.

From the wvery beginning we closely follow
developments and report it to our clients. Below, we
summarized and categorized the legal remedies that
can be applied.

Applicable Turkish legislation:

e Condominium Law No. 634 (“TLC”)

Law on Catastrophe Insurance No. 6305 (“TCI”)
e Turkish Code of Obligations No. 6098 (“TCQO”)
Law on Protection of Consumers No. 6502
(“LPC”)

Law on the Transformation of Areas at Risk of
Disasters No. 6306

e General Conditions of Fire Insurance



CEZA HUKUKU

1) Yikilan binalar nedeniyle miiteahhitlerin cezai
sorumlulugu bulunmakta midir?

Yikilan binalarin insasi sirasinda tizerine diisen
yiikiimliiliikleri yerine getirmeyen miiteahhit ve fenni
mesuller ile binanin yikilmasi sonucunda gergeklesen
oliim ve yaralanma arasinda illiyet bagi bulunmalidir.
Bu sartin gerceklesmesi halinde, olasi kastla veya
bilingli taksirle Oldiirme, yaralama veya yalnizca
tehlikenin ortaya ¢ikmasi durumunda genel giivenligin
kasten tehlikeye atilmasi suglart agisindan miiteahhit ve
fenni mesuller sorumlu tutulabilecektir.

Taksirle, bilingli taksirle veya olasi kastla 6lim ve
yaralama suglari, sikdyete gerek olmaksizin, kamu
adima Cumbhuriyet Savciliginca takip edilmelidir.
Bununla birlikte zarar géren ve magdurlar, kovusturma
sirasinda katilan olarak davaya miidahil olup beyan ve
ifadelerini mahkemeye sunabilirler.

Yargitay’in deprem suglari hakkindaki goriisii sugun
ekseriyetle  “bilingli  taksir” olarak islendigi
yoniindedir. Yapinin insasinda bulunan hatalarin hile
ile gizlenmesine yonelik bazi kararlarinda ise sugun
“olas1 kast” ile islendigine hiikmetmistir.

Sucun manevi unsurunda olan tasnif, cezalarin
toplanmasinda etkili olacaktir. Zira birden fazla kisinin
taksirle Oliimiine sebep olma sugunun cezasi “2-15”
gibi genis bir aralikta yer alirken, sugun “olas1 kast”
ile islendiginin kabulii halinde cezanin alt sinir1 “20”

yila ¢ikacaktir.

CRIMINAL LAW

1) Are contractors criminally liable for the
collapsed buildings?

There must be a causal link between the contractor and
the engineer of record who failed to fulfil their
obligations during the construction of the collapsed
buildings and the death and injury that occurred as a
result of the collapse of the building. If this condition
is met, the contractor and the engineer of record may
be held liable for the crimes of killing or injuring with
eventual intent or conscious negligence or deliberately
endangering public safety only in the event of danger.

The offences of death and injury by negligence,
conscious negligence or eventual intent must be
prosecuted by the Public Prosecutor's Office on behalf
of the public, without the need for a complaint.
However, the injured and victims may intervene in the
case as a participant during the prosecution and submit
their statements and testimonies to the court.

The Court of Cassation's opinion on earthquake
offences is that the offence is committed with
""conscious negligence™. In some of its decisions
regarding the fraudulent concealment of defects in the
construction of the building, it ruled that the offence
was committed with ""eventual intent".

The classification of the moral element of the offence
will be effective in the collection of penalties. Because
while the penalty for the offence of causing the death
of more than one person by negligence is in a wide
range such as "'2-15", if it is accepted that the offence
is committed with ""eventual intent', the lower limit
of the penalty will increase to "'20"" years.



Yargitay 12. Ceza Dairesinin 06.04.2017 tarihli ve
2017/172 E., 2017/2866 K. sayih kararina gore;

“Sanmiklarin olumsuzluklara ragmen muhtemel
tehlikeli neticeleri géze almak ve hatta
kabullenmek suretiyle yapilari hatalr ve hileli
olarak insa ettikleri, idarece sartnameye uygun
olarak yapilmadigi tespit edilen taskin koruma
duvarlarimin 2 kez yiktirilmasina ragmen
kullanilmis  kotii malzemeleri  ortmek icin
bentlere  beton siwva yaparak idarenin
denetimini engelledikleri, boyle bir olayda
birlikte

istenmeyen

ongortilmekle
diistiniilen  ve

gerceklesmeyecegi
bir
bahsedilmemekte, bununda Jtesine gegilerek
Ve bilincli taksir unsurlart asilarak, bir taskina

neticeden

sebep olabilecegini ongérmelerine ragmen
“olursa olsun” diisiincesi ile hareket ederek
hatali ve hileli insai faaliyetlerine devam
ettikleri, gerceklesen bu neticeden olast
kasitlaryla sorumlu tutulmalart gerektigi ve
kastla
unsurlarimn  olustugu gozetilmeden yazili
sekilde hiikiim kuruldugundan bahisle yerel

olasi adam  oldiirme  sucunun

mahkemece verilen mahkumiyet hiikmiiniin
bozulmasina karar verilmistir.”

2) Denetim gorevlerini yerine getirmeyen kamu
gorevlileri acisindan hangi suclar ortaya cikar?

Devletin, vatandasi depreme karsi1 koruma, depremin
zararlarini en aza indirme konusunda pozitif bir
yukiimliiliigli vardir. Bu yiikiimliiliige aykirt davranan
kamu gorevlilerinin gorevi ihmal etme ve gorevi
koétiiye kullanma suglarindan cezai sorumlulugu soz
konusu olacaktir. Bununla birlikte denetim gorevini
yerine getirirken menfaat elde etmek i¢in ruhsat, rapor
veya uygunluk almak amagl evrak diizenleyen

According to the decision of the 12th Criminal
Chamber of the Court of Cassation dated
06.04.2017, with the basis numbered 2017/172 and
decision numbered 2017/2866;

The defendants constructed the structures in a
faulty and fraudulent manner by risking and
even accepting the possible dangerous
consequences despite the negativities, and
although the flood protection walls, which
were found not to be built under the
specifications by the administration, were
demolished twice, they prevented the
supervision of the administration by
plastering the dykes with concrete in order to
cover the bad materials used. Although it is
foreseen, there is no mention of an
undesirable result that is thought not to be
realised, but by going beyond this and
exceeding the elements of conscious
negligence, it is seen that they continue their
faulty and fraudulent construction activities
by acting with the thought of "no matter what
happens", although they foresee that it may
cause a flood. It has been decided to overturn
the conviction given by the local court on the
grounds that they should be held responsible
for this result with their eventual intent and
that a written judgement was established
without considering that the elements of the
offence of manslaughter with eventual intent
were formed."

2) Which offences occur for public officials who fail
to fulfil their supervisory duties?

The government has a positive obligation to protect
citizens against earthquakes and to minimise the
damages of earthquakes. Public officials who violate
this obligation shall be criminally liable for the
offences of neglect of duty and misconduct in public
office. On the other hand, officers who issue
documents to obtain licences, reports or conformity to



memurlar ise
sorumludurlar.

rigvet ve irtikap sucglarindan

Kamu gorevlileri hakkinda ise 6zel bir sorusturma
Gorevine aykirt bigimde
hakkinda
sorusturmasina devam edilebilmesi i¢in ilgili amirden
izin almmas1 gerekmektedir. Bu nedenle savcilik sug
duyurusunu aldiktan sonra, ivedilikle toplanmasi
gereken ve kaybolma ihtimali bulunan delilleri
toplamali ve idari makamin onayma sunmaldir.

usuli soz konusudur.

davranan bu kamu gorevlileri ceza

Sorugturma izni verilmemesi durumunda ise ilgili
kararlara kars1 idari yargida itiraz edilebilir.

3) Ceza Hukuku baglaminda delil tespiti nedir ve
nasil yaptirithr?

Olenin ya da yaralananin esi ve ¢ocuklari, eger bunlar
yok ise yakinlari, sucun islendigi yerin Cumhuriyet
Bagsavciligma sikayet dilekgesi vermelidir. So6z
konusu binalarla 6liim ve yaralanmalar arasinda illiyet
bagi tesisinin saglanmasi i¢in  delil tespiti
yaptirilmalidir. Ceza sorusturulmalarinda tespit edilen
deliller daha sonra o6zel hukuk davalarinda da
kullanilabilecektir.

OZEL HUKUK

1) Kiracinin yasadigi binamin deprem sebebiyle
yikilmasinin  kira so6zlesmesine ve Kiracinin
haklarna etkisi nedir?

Deprem sebebiyle yikilmis olan binalar agisindan
kiralanan yok oldugu i¢in ifa imkansizlig1 s6z konusu
olacaktir. Tirk Borglar Kanunu’nun 136. maddesi
uyarinca ifas1  borg¢lunun
tutulamayacagi sebeplerle imkansizlasirsa borg sona

“Borcun sorumlu

erer.”. Dolayisiyla bu sekilde yikilan binalar agisindan

kira sozlesmesi sona erdiginden yeni yapilacak
tasinmazlarda  kiracinin  herhangi  bir  hakki
bulunmamaktadir.

obtain benefits while performing their inspection
duties are liable for bribery and extortion offences.

There is a special investigation procedure for public
officials. In order to continue criminal investigations
against these public officials who have acted in breach
of their duties, permission must be obtained from the
relevant supervisor. Therefore, upon receipt of the
criminal complaint, the public prosecutor's office must
collect the evidence that needs to be collected
immediately and that may be lost, and submit it to the
administrative authority for approval. If no permission
for investigation is granted, the relevant decisions may
be appealed to the administrative judiciary.

3) What is evidence detection in the context of
Criminal Law and how is it done?

The spouse and children of the deceased or injured
person, or if they are not present, their relatives,
should file a complaint with the Chief Public
Prosecutor's Office of the place where the offence was
committed. Evidence should be analyzed to establish
a causal link between the buildings in question and the
deaths and injuries. Evidence discovered in criminal
investigations may also be used in civil proceedings.

PRIVATE LAW

1) What is the effect of the destruction of the
building where the renter lives due to an
earthquake on the rent contract and the rights of
the rent?

In terms of the buildings destroyed due to the
earthquake, there will be an impossibility of
performance since the subject of the contract does not
exist. Pursuant to Article 136 of the TCO, "If the
performance of the obligation becomes impossible for
reasons for which the debtor cannot be held
responsible, the obligation is terminated.". Therefore,
since the rent contract has ended in terms of the
buildings being destructed in this way, the renter does
not have any rights in the new buildings that will be
built.



2) Dogrudan miiteahhitten tasinmaz satin alan ev
sahipleri maddi zararlarim kimden, ne kadar siire
icerisinde ve nasil tazmin edebilir?

Satin aldigi tasinmazi herhangi bir ticari amag
giitmeden mesken olarak kullanmak amaciyla satin
alan ev sahibinin bu islemi tiiketici iglemi olarak
nitelendirilmektedir. Bu durumda TKHK’nin 12.
maddesi uyarinca ayip, agir kusur veya hile ile gizlenen
durumlarda  zamanasimi  hilkkmii  uygulanmaz.
Dolayisiyla miiteahhidin ayip, agir kusur veya hile ile
gizlemis oldugu bir durum s6z konusu ise ev sahibi
herhangi bir siire kisitlamasina tabi olmaksizin zararini

miteahhitten tazmin edebilir.

3) Tasinmazin ikinci el olarak satin alinmasinin
ardindan yikilan tasinmazda olusan maddi zarar
miiteahhitten tazmin edilebilir mi?

Tasimmmazin dogrudan miiteahhitten degil de baska bir
iiglincli kisiden satin alindigi durumda miiteahhidin
haksiz fiil sorumluluguna dayanilarak zararin tazmin
edilmesi miimkiindiir. TBK’nin 72. maddesinde haksiz
fiil i¢in Ongoriilen zamanasimi siiresi zarar gorenin
zarart ve tazminat yiikiimliisiinii 6grendigi tarihten
itibaren 2 yil ve her halde fiilin islendigi tarihten
itibaren 10 yildir. Ancak, 1999 Goélciik depreminden
sonra Yargitay hakkaniyete aykirt durumlarin 6niine
gecmek i¢cin bu zamanasimi siiresini binanin yikildig:
tarihten itibaren baslatmaktadir.

Yargitay 4.Hukuk Dairesinin 13.5.2002 tarihli ve
2002/4491 E., 2002/5701 K. kararina gore;

“... Zararla, hukuka aykiri eylem arasinda,
uygun illiyet bagimin bulunup bulunmadig
kosuluna gelince, dava konusu zararlandirici

sonug, depremin meydana gelmesi ile

gerceklesmistir. Baska bir anlatimla zarar,
aykirt

davalilarin yonetmeliklere

2) From whom, within how long, and how can
homeowners who purchase real estate directly
from a contractor compensate for their financial
damages?

This transaction of the homeowner who purchases the
real estate for use as a residence without any
commercial purpose is considered a consumer
transaction. In this case, pursuant to Article 12 of the
LPC, the statute of limitations does not apply in cases
where the defect is concealed by gross negligence or
fraud. Therefore, if there is a situation where the
contractor has concealed the defect, gross negligence
or fraud, the homeowner may compensate the damage
from the contractor without being subject to any time
limitation.

3) Can the contractor be compensated for the
material damage caused to the demolished building
after the second-hand purchase of the building?

In cases where the building was purchased not directly
from the contractor but from another third party, it is
possible to compensate for the damage based on the
contractor's tort liability. The statute of limitations for
tort under Article 72 of the TCO is 2 years from the
date the injured party learns of the damage and the
indemnity obligor, and in any case 10 years from the
date of the act. However, after the 1999 Golciik
earthquake, the Court of Cassation based on the statute
of limitations from the date the building was
destructed in order to prevent unfair situations.

According to the decision of the 4th Civil Chamber
of the Court of Cassation dated 13.5.2002, with the
basis numbered 2002/4491 and decision numbered
2002/5701;

“As for the condition of whether there is an
appropriate causal link between the damage
and the unlawful act, the damaging result of
the lawsuit had happaned with the occurrence
of the earthquake. In other words, the
damage, the effect of the defendants' violation



davranmasimin  etkisi, ancak  depremin
meydana gelmesiyle olusmustur. Su durumda
burada tartisilmasi gereken konu,
zararlandirict olan sonuca, yénetmeliklere
uygun davranmamanin etkisi olup-olmadig:
tizerinde durmak gerekiv. Bu baglamda
deprem olmasaydi, zararda meydana gelmezdi
bicimindeki olgu géz oniinde tutuldugunda,
sanki zararin salt depremin varligiin bir
oldugu Ancak
iddia,
davalilarin binayr depreme dayanikli durumda
vapmamalaridir. Eger bina, yazili bulunan

sonucu diisiiniilebilir.

gortintirdeki  sonu¢ boyle ise de

vapr yonetmeliklerine ve teknik kosullara
uygun yapiusaydi, buna karsin

nedeniyle yikilsaydi, bu durumda, zararla

deprem

hukuka aykirt eylem arasindaki uygun illiyet
bagi  kesilmis  olacagindan  davalilarin
sorumluluklarina gidilmeyecekti. Hi¢ deprem
olmasaydi, davalilarin yillarca énce isledikleri
hukuka aykiri eyleminden dolayi, zararda
olmadigi icin eldeki davaya konu edilen
bicimde bir ddence davast agilamayacakti.
Diger bir anlatimla, davalilarin hukuka aykirt
eyleminin,
varsayimi

ileride bir zarar doguracagi
bu nitelik ve kapsamda
sorumluluklarina gidilmeyecekti.”

ile

4) Depremzedeler hangi zarar kalemleri icin
tazminat talebinde bulunabilir?

TBK m. 53 ve devami uyarinca depremzedenin olimii
halinde giderleri, hemen
gerceklesmemisse tedavi giderleri ile ¢alisma giiciiniin
azalmasindan ya da yitirilmesinden dogan kayiplar,

cenaze olim

6lenin desteginden yoksun kalan kisilerin bu sebeple
ugradiklar kayiplar tazmin edilmektedir.

Depremzede; bedensel zarara ugramasi durumunda
tedavi giderlerini, kazan¢ kaybini, ¢alisma giiciiniin
azalmasindan ya da yitirilmesinden dogan kayiplar ve
ekonomik gelecegin sarsiimasmdan dogan kayiplar
maddi tazminat olarak talep edebilir.

of the regulations, occurred only after the
earthquake occurred. The question in this
case is whether or not the failure to act in
accordance with the regulations had an
impact on the negative outcome.In this
context, when the fact that the damage would
not have occurred if there had been no
earthquake is taken into consideration, it may
be thought that the damage is a result of the
mere existence of the earthquake. However,
even if this is the obvious outcome, the claim
is that the defendants did not construct the
building in an earthquake-resistant manner. If
the building had been built in accordance
with written building regulations and
technical conditions but collapsed as a result
of the earthquake, the defendants would not
have been held liable because the appropriate
causal link between the damage and the
unlawful act would have been severed. If there
had never been an earthquake, an action for
compensation could not have been filed in the
form subject to the present case due to the
unlawful act of the defendants committed

’

years ago, since there was no damage.’

4) For which damaged items can earthquake
victims claim compensation?

Under Article 53 et seq. of the TCO, in the event of
the death of the earthquake victim funeral expenses,
treatment expenses; if the death did not occur
immediately, and losses arising from the decrease or
loss of working capacity, and the losses incurred by
the persons deprived of the support of the deceased for
this reason are compensated.

Earthquake victims may claim medical expenses, loss
of earnings, loss of earning capacity, and loss of
economic future as pecuniary compensation in case of
physical damage.



Buna ¢k olarak depremzedenin agir bedensel zarar1 ya
da olimi durumunda kendisi veya yakinlar1 olusan
zararlar sebebiyle manevi tazminat isteminde de
bulunabilirler. Ayrica miiteahhidin s6zlesmeden dogan
sorumluluklarina istinaden satin alinan tasinmaza
iligkin tazminat talebinde de bulunulabilir.

5) Ekonomik anlamda zor durumda olup acil olarak
maddi destege ihtiyaci olan magdurlar i¢cin hangi
hukuki kuruma basvurulabilir?

Depremde zarar goéren magdurlarin ihtiyaglarinin
giderilmesi tartismasiz bir sekilde aciliyet gerektiren
bir durumdur. Bu gibi aciliyet gerektiren durumlarda
TBK’nin  76. “gegici
O0demeler” baslikli diizenlemenin dikkate alinmasi
gerekmektedir. TBK’nin 76. maddesi uyarinca;

maddesinde  diizenlenen

“Zarar goren, iddiasimin hakliigimi gosteren
inandirict  kanmitlar sundugu ve ekonomik
durumu da gerektirdigi takdirde hakim, istem
tizerine davalimin zarar gérene gegici ddeme

yapmasina karar verebilir.”

Ilgili kanunun amac1, ugradig: zararin giderilmesi igin
acil maddi destege ihtiya¢ duyan tarafin korunmasidir.
Dolayisiyla davali tarafin ekonomik anlamda gegici
0deme yapabilecek durumda oldugu olaylarda,
kesinlikle ilgili hilkme basvurularak magduriyetlerin
asgari seviyeye indirilmesi saglanabilir.

iMAR HUKUKU

1) Riskli yapilarin tespiti nedir ve nasil yapilir?

Risk tespit ¢aligmalar1 yalnizca bakanlik tarafindan
lisanslanmig kuruluslar araciligiyla yap1 malikinin veya
kanuni temsilcisinin bagvurusu tizerine yapilabilir.
Yapt denetim masraflarinin sorumlulugu ise malik
tizerindedir.

In addition, in the event of severe bodily harm or death
of the earthquake victim, he/she or his/her relatives
may also claim non-pecuniary compensation for the
damages incurred. In addition, compensation can also
be claimed for the contractual responsibilities of the
contractor for the building purchased from the
contractor.

5) Is there any other option for victims who are in
an economically difficult situation and urgent need
of financial support?

Meeting the needs of earthquake victims is
unquestionably a matter of urgency. In such urgent
cases, the regulation titled "temporary payments"
regulated under Article 76 of the TCO should be taken
into consideration. Under Article 76 of the TCO;

"If the injured party submits convincing
evidence showing the justification of his claim
and the economic situation requires it, the
judge may, upon request, order the defendant
to make a temporary payment to the injured
party."

The purpose of the relevant law is to protect the party
in need of urgent financial support to compensate for
the damage suffered. Therefore, in cases where the
defendant is in a position to make temporary payments
in economic terms, the relevant provision can be
applied to minimize victimization.

ZONING LAW

1) What is the detection of risky buildings and how
are they detected?

Risk assessment can only be carried out by
organisations licensed by the Ministry upon the
application of the building owner or legal
representative. The responsibility for the building
inspection costs is on the owner.



Denetim sonucunda riskli olarak ongoriilen binalara
iliskin raporlar Cevre, Sehircilik ve Iklim Degisikligi
Bakanlig1 tarafindan incelenir. Incelemenin ardindan
Cevre, Sehircilik ve iklim Degisikligi Bakanlig1, tapu
idaresine riskli olduguna dair serh koymasi gerektigini
bildirir ve malike teblig eder. itiraz edilmeyen veya
itiraz degerlendirilmesi ile riskli oldugu kesinlesen
yapilara ise yikim ruhsati bagvurusu yapmak lizere 2
aylik siire verilir.

Yapinin malik tarafindan siiresi i¢inde yikilmamasi
durumunda ise yapi, idare tarafindan yiktirilarak
masraflarin 6denmesi icin malike riicu edilir. idare
tarafindan o6zellikle siire verilmedigi siirece, her ne
kadar maliklerce risk denetimi yaptirilmast zorunlu
olmasa da depreme karsi binalarimizin daha giivenli
olmasi i¢in elde bulunan bina stogunun eski yapilar
basta olmak tizere incelenmesi gerekmektedir.

2) Kiracilar riskli yapinin tespitini isteyebilir mi?

6306 sayili Afet Riski Altindaki Alanlarin
Doniistiiriilmesi Hakkinda Kanun, afet riski bulunan
alanlarda yer alan yapilarin doniistiiriilmesi amaciyla
yapilar tizerinde risk tespiti talep etme yetkisini
yalnizca malik (yap1 veya bagimsiz boliim sahibi) veya
idareye vermistir. Bu nedenle kiracilarin oturduklar
binaya ait risk tespiti yapilmasini dogrudan talep etme
hakki bulunmamaktadir.

Bununla birlikte idarenin, riskli yapinin tespiti
maliklere siire verme yetkisi ve gérevi bulundugundan
kiracilar bu tiir taleplerini Cevre, Sehircilik ve Iklim
Degisikligi Bakanligina iletebilirler.

3) Risk denetiminden kacinilabilir mi?
Mevcut durumda yapilarin riskli olup olmadiginin

tespiti ve yapilarin diizenli olarak test edilmesi zorunlu
degildir. Buna ragmen 6306 sayil1 Afet Riski Altindaki

The Ministry of Environment, Urbanisation and
Climate Change examines the reports on buildings
deemed risky as a result of the audit. After the
examination, the Ministry of Environment,
Urbanisation and Climate Change notifies the land
registry office that the immovable property should be
annotated as risky and notifies the owner. Buildings
which are not objected to or which are finalised to be
risky after the evaluation of the objection are given a
period of 2 months to apply for a demolition licence.

If the structure is not demolished by the owner in due
time, the structure shall be demolished by the
administration and the owner shall be recourse to pay
the costs. Although it is not obligatory for the owners
to have a risk audit unless a specific deadline is given
by the administration, it is necessary to examine the
available building stock, especially the old buildings,
in order to make our buildings safer against
earthquakes.

2) Can tenants request the determination of the
risky building?

Law No. 6306 on the Transformation of Areas Under
Disaster Risk authorises only the owner (owner of the
building or independent section) or the administration
to request a risk assessment on the buildings in order
to transform the buildings located in areas under
disaster risk. Therefore, tenants do not have the right
to directly request a risk assessment of the building
they live in.

However, since the administration has the authority
and duty to give a deadline to the owners for the
determination of the risky building, tenants can submit
such requests to the Ministry of Environment,
Urbanisation and Climate Change.

3) Can risk audit be avoided?
Currently, it is not mandatory to determine whether

the buildings are risky or not and to test the buildings
regularly. Nevertheless, within the scope of Law No.



Hakkinda
kapsaminda Cevre, Sehircilik ve Iklim Bakanlhig
tarafindan yapinin risk durumunun tespiti igin

Alanlarin ~ Doniistiiriilmesi Kanun

maliklere siire verilmesi durumunda, malik bundan
kaginsa dahi tespit caligmalari idarece tamamlanip
masraflar1 maliklere yansitilir.

SIGORTA HUKUKU

1) ZORUNLU DEPREM SiGORTASI

Zorunlu deprem sigortasi, 1999 depreminin yikici
etkisini ve ardindan gelen ekonomik krizin etkilerini
azaltmak amaciyla olasi afet durumlarinda zararin
kamu biitgesi iizerinden kismen alinmasini saglayan bir
sigorta tlriidiir. Yillar iginde sigorta primlerinin
birikmesiyle bir fon olusmasini saglar. Buna karsilik
afet durumlart disinda, normal zamanlarda kamu
biit¢esinden herhangi bir kaynak transferi yapilmaz.

Dogal Afet Sigortalarni Kurumu (“DASK”) ise
poligeleri ve toplanan fonlar1 yonetmek igin kurulmus
olan, kendine oOzgii tiizel kisilige sahip bir kamu
kurumudur. Finansallari bagimsiz bir denet¢i kurulug
tarafindan yillik olarak Tiirkiye Biiyiik Millet Meclisi
Plan ve Biitce Komisyonu'na raporlanir. DASK’in
yetkilileri, bugiin itibariyle reasiirans sozlesmeleriyle
beraber 117 Milyar TL hasarin tazmin edilebilecegi
biiytikliikte bir fon olustugunu agiklamistir. S6z konusu
fonun varligr iilkede faaliyet gosteren ozel sigorta
sirketleri acisindan da biiyiik bir giivence olusturur.
Zira Ozel sigorta sirketleri ilave deprem teminati olarak
yalnizca DASK teminatmin disinda kalan hasar
miktarini tazmin etmekle yiikiimliidiir.

Afet  Sigortalan  Kanunu  geregince, KMK
kapsamindaki bagimsiz bolimler, tapuya kayith ve
0zel miilkiyete tabi tasinmazlar tizerinde mesken olarak
insa edilmis binalar, bu binalar iginde yer alan ve
ticarethane, biiro ve benzeri amaglarla kullanilan

6306 on the Transformation of Areas Under Disaster
Risk, if the Ministry of Environment, Urbanisation
and Climate Change gives a deadline to the owners for
the determination of the risk status of the building,
even if the owner avoids this, the determination works
are completed by the administration and the costs are
charged to the owners.

INSURANCE LAW

1)COMPULSORY EARTHQUAKE
INSURANCE

It is a type of insurance that is compulsory in order to
partially absorb the public budget's losses in case of a
possible disaster. As a result of the devastating effects
of the 1999 Golciik earthquake and the subsequent
economic crisis, earthquake insurance was mandated
to reduce the effects of earthquakes. It creates a fund
by accumulating insurance premiums over the years.
On the other hand, no funds are transferred from the
public budget in normal times, except in disaster
situations.

Natural Catastrophe Insurance Institution ("DASK")
is a public institution with its own legal personality,
established to manage the policies and the funds
collected. Annually, its financials are reported to the
Planning and Budget Commission of the Turkish
Grand National Assembly by an independent auditor.
It has been reported that DASK has a fund sufficient
to cover losses of TL 117 billion, including
reinsurance contracts. Due to the fact that private
insurance companies are obligated to indemnify
damages outside DASK coverage only as a
supplement to DASK coverage, the existence of this
fund also constitutes a significant assurance for
private insurance companies operating in the country.

The Catastrophe Insurance Law requires earthquake
insurance for independent sections within the scope of
the TLC, buildings constructed as house on
immovable properties registered to the title deed and
subject to private ownership, independent sections



bagimsiz boliimler ile dogal afetler nedeniyle devlet
tarafindan yaptirilan veya verilen kredi ile yapilan
meskenler zorunlu deprem sigortasina tabidir. Bu
sigorta ile depremin dogrudan neden oldugu maddi
zararlar ile deprem sonucu meydana gelen yangin,
infilak, dev dalga (tsunami) veya yer kaymasinin
sigortal1 binalarda neden olacagi hasarlar (temeller, ana
duvarlar, bagimsiz boliimleri ayiran ortak duvarlar,
bah¢e duvarlari, istinat duvarlari, tavan ve tabanlar,
merdivenler, asansorler, sahanliklar, koridorlar, ¢atilar,
bacalar ve yapinin benzer nitelikteki tamamlayici
kisimlarinda meydana gelenler de dahil olmak {izere),
sigorta bedeline kadar DASK tarafindan teminat altina
alimmugtir.

Zorunlu deprem sigortasi yapilan bir meskenin sigorta
bedeli, her halde "Zorunlu Deprem Sigortasi Tarife ve
Talimatinda” belirlenen azami teminat tutarindan ¢ok
olamaz. 2023 yili itibariyle azami sigorta bedeli 640
Bin TL olarak belirlenmistir. Buna ek olarak,
O0demelerde hesaplanan tazminat tutarina yilizde 2
tenzil-i muafiyet uygulanmaktadir.

Zorunlu deprem sigortasi poli¢esini diizenleyen sigorta
sirketi, sigorta soOzlesmesinin bitiminden Once
elektronik posta, kisa mesaj (SMS) veya cagr1 merkezi
kanaliyla s6zlesmenin sona erecegini ve yeni bir sigorta
sahiplerine
bildirmekle yiikiimliidiir. Bu yiikiimliliigiin yerine
getirilmemesinden dogan zarardan sigorta sirketi
sorumlu olacaktir.

yaptirma  zorunlulugunu  soézlesme

2) ILAVE DEPREM SiGORTALARI

Ozel sigortacilar ile yapilan deprem hasarina iliskin
klozlar “Yangin Sigortas1 Genel Sartlar’” iginde
“Deprem ve Yanardag Piiskiirmesi” klozu altinda
degerlendirilir. Deprem, tsunami ve yanardag
plskiirmesi sonucunda olusan zararlar; bunlarin
sonucunda dogrudan veya dolayli olarak meydana
gelen yangin, infilak, yer kaymasi veya toprak ¢cokmesi
sonucunda olusan zararlar da dahil olmak {izere biitiin

zararlar, temeller ve istinat duvarlar1 teminata

within these buildings used for commercial, office,
and similar purposes, and house constructed by the
state due to natural disasters or built with loans granted
by the state. Material damages caused directly by the
earthquake and damage to insured buildings caused by
fire, explosion, giant wave (tsunami), or landslide are
covered under this insurance (including those
occurring in foundations, main walls, common walls
separating independent sections, garden walls,
retaining walls, ceilings and floors, stairs, elevators,
landings, corridors, roofs, chimneys, and similar
complementary parts of the building).

In any case, the sum insured for a building subject to
compulsory earthquake insurance cannot be more than
the maximum coverage amount specified in the
"Compulsory Earthquake Insurance Tariff and
Instruction”. As of 2023, the maximum insurance
amount has been determined as 640 thousand TL. In
addition, a 2 percent excess is applied to the calculated
compensation amount in payments.

The insurance company is obliged to notify the policy
holders about the termination of the contract and the
obligation renew insurance via electronic mail, short
message (SMS) or call center before the end of the
insurance contract. The insurance company will be
liable for the damages arising from the failure to fulfill
this obligation.

2)ADDITIONAL EARTHQUAKE INSURANCES

The earthquake damage clauses made with private
insurers are evaluated under the "Earthquake and
Volcanic Eruption” clause in the "General Conditions
of Fire Insurance". Damages caused by earthquake,
tsunami and volcanic eruption; foundations and
retaining walls, including damages caused directly or
indirectly as a result of fire, explosion, landslide or soil
collapse, are included in the coverage. One of the main
issues to be considered in this coverage clause is that



eklenmistir. Bu teminat klozunda dikkat edilmesi
gereken baslica hususlardan biri, rizikonun ayni
zamanda zorunlu deprem sigortasi ile teminat altina
alindig1 durumlarda, sigortacinin ilave konut sigorta
poligeleri yoniinden yalnizca DASK teminat1 diginda
kalan kismi giivenceye almasidir.

Muafiyet ve teminata iliskin diger hususlar ise
serbestce belirlenebilir. Teminat miktar1 belirlenirken
teminatin sigorta edilen malin degerini agmasi
durumunda, agkin sigorta nedeniyle asilan kisma iligkin
O6deme yapilamayacagi unutulmamalidir. Bu nedenle,
ilave konut sigortalart yoniinden sigorta poligesi
yapilirken teminat degerleri dikkatle incelenmelidir.
Askin ve eksik sigorta poligesi olusturularak teminat
acigl olusturulmamali veya fazla prim 6demesi
yapmaktan kac¢inilmalidir. Bunlara ek olarak sigorta
sirketinin, rizikonun ger¢eklesmesi sonucunda 6dedigi
tazminati, en basindan beri hasarin meydana gelmesine
sebep olan veya hasar gergeklestikten sonra
agirlasmasina sebep olan diger sorumlulara riicu etme
sans1 bulunmaktadir.

IDARENIN SORUMLULUGU

1) Devletin depremden énce ve depremden sonra
olmak iizere temel sorumluluklari nelerdir?

Anayasa’nin 56 ve 17. maddeleri uyarinca deprem
bolgelerindeki kacak yapilasmay1 engellemek, yikilan
veya tadilati
ettirmek, tadilati miimkiin olmayan yapilar1 derhal
yiktirmak, kentsel doniisim uygulamalar1 yapmak,
tehlikeli bolgelerde yapilasmay1 engellemek, sagliksiz
durumda olan yikilmak iizere olan binalarin yikilmasini

mimkiin olmayan binalar1 tahliye

saglamak devletin sorumlulugundadir.

Avrupa Insan Haklar1 Sozlesmesi’nin 2. maddesinde
diizenlenen yasam hakkinin, devletin depreme karsi
vatandaglari1  koruma  ylikiimliiliigliniin  yaninda
oliimle sonuglanan olaylardan sorumlu kisilerin tespit
edilmesi ve haklarinda etkin bir sorusturma siireci

yiirlitilmesi de mahkeme igtihatlart neticesinde

in cases where the risk is also covered by compulsory
earthquake insurance, the insurer will only cover the
part that is not covered by DASK coverage in terms of
additional house insurance policies.

Exemption and other issues regarding the coverage
may be freely determined. When determining the
amount of coverage, it should be kept in mind that if
the coverage exceeds the value of the insured property,
no payment can be made for the exceeded portion due
to excess insurance. Therefore, the collateral values
should be carefully examined when drafting an
insurance policy. Excess and underinsurance policies
should be taken into consideration to avoid creating a
coverage gap or making excessive premium
payments. In addition to these, the insurance company
has the chance to recourse the indemnity paid because
of the occurrence of the risk to other responsible
parties who caused the damage to occur in the first
place or aggravated it after the damage occurred.

LIABILITY OF THE ADMINISTRATION

1) What are the main responsibilities of the
government before and after the earthquake?

Pursuant to Articles 56 and 17 of the Constitution, it
is the responsibility of the government to prevent
illegal construction in earthquake zones, to evacuate
buildings that are destroyed or cannot be repaired, to
immediately demolish buildings that cannot be
repaired, to carry out urban transformation practices,
to prevent construction in dangerous areas, to ensure
the demolition of unsafe buildings that are about to be
demolished.

In addition to the right to life regulated in Article 2 of
the European Convention on Human Rights and the
government's obligation to protect its citizens against
earthquakes, the identification of persons responsible
for incidents resulting in death and conducting an
effective investigation process against them are also



devletin yasam  hakki

yiikiimliiliiklerinden biri olarak sayilmistir.

kapsamindaki  pozitif

2) Devletin depremin miicbir sebep olduguna

yonelik  savunmast  devleti  sorumluluktan
kurtarabilir mi?
Deprem gibi dogal afetlerde idarenin meydana

gelebilecek hizmet kusurlarina dayanilarak dogrudan
maddi ve manevi zararlarin tazmini talep edilebilir.
Ancak bu noktada idarenin denetim ve gozetim
kaynakli  hizmet

yiikiimliliigiinden kusurunun

bulunmasi gerekmektedir.

Miicbir sebep idarenin sorumlulugunu azaltacak veya
kaldiracak bir hukuki savunma olmasina ragmen,
deprem kusaginda yer alan riskli bolgelerde depremin
gerceklesme ihtimali idare tarafindan bilindiginden
deprem her durumda miicbir sebep olarak kabul
edilemez. Miicbir sebepten bahsedebilmek igin
ongoriilemezlik, dissalllk ve karst konulamazlik
unsurlarinin hepsinin ayni anda varligi gerekir.

Damistay 11. Dairesinin 20.06.2007 tarihli ve
2005/1353 E., 2007/6248 K. kararina gore;

“Deprem kusaginda yer alan bolgede, deprem
bir suretiyle
verlesmelerle ilgili alanlarin belirlenmesi, bu
alanlardaki yapilasmaya iliskin kararlarin

gergeginin veri  alinmast

uygulanmasi
idari  faaliyetlerin

alinmasi,

ilgili

ve denetlenmesiyle
biitiiniindeki
olumsuzluklardan olusan idarenin ‘olumsuz
eyleminin’ bulunmasi durumunda, depremin
miicbir sebep olarak degerlendirilerek zararla
illiyet kabule  olanak

bagimi  kestigini

bulunmamaktadir.

Bu durumda, Mahkemece ugramldig: ileri
stirtilen zararin olusumunda idarenin hizmet

considered as one of the positive obligations of the
government within the scope of the right to life
because of court case law.

2) Can the government's defense of the earthquake
being a force majeure relieve the state from
responsibility?

In natural disasters such as earthquakes, compensation
for direct pecuniary and non-pecuniary damages may
be claimed based on service defects of the
administration. However, at this point, there must be a
service defect arising from the administration's
supervision and oversight obligation.

Although force majeure is a legal defense that will
reduce or remove the responsibility of the
administration, an earthquake cannot be considered as
force majeure in all cases since the possibility of an
earthquake in risky areas located in the earthquake
zone is known by the administration. To talk about
force majeure, the elements of unforeseeability,
externality and irresistibility must all exist at the same
time.

According to the decision of the 11th Chamber of
the Council of State, dated 20.06.2007, with the
basis numbered 2005/1353 and decision numbered
2007/6248;

“In a region located in an earthquake zone, if
there is a ‘'negative action' of the
administration consisting of the negativities
in the whole of the administrative activities
related to the determination of the areas,
related to the settlements by taking the
earthquake reality as a data, taking decisions
regarding the construction in these areas,
implementation and supervision, it is not
possible to accept that the earthquake is
considered as force majeure and cuts the
casual link with the damage.

In this case, while the Court should decide as
a result of the evaluation of whether there is a



kusuru bulunup bulunmadiginin
degerlendirilmesi sonucu bir karar verilmesi
gerekirken depreminin miicbir sebep kabul
edilerek zararla idari faaliyet arasindaki
kalktig

gerekgesiyle davamn reddi yolundaki kararda

nedensellik  bagmin  ortadan

service defect of the administration in the
occurrence of the alleged damage, the
decision to reject the case because of the
casual link between the damage and the
administrative activity has disappeared by
accepting the earthquake as a force majeure

isabet goriilmemistir.”

Isbu belge miivekkillerimizin  bilgilendirilmesi
amaciyla hazirlanmig olup, hukuki tavsiye olarak

nitelendirilemez.
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